IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT IN AND FOR LEE COUNTY, FLORIDA						PROBATE DIVISION

IN RE: THE GUARDIANSHIP OF:					Case No. 

_____________,
		Ward.
____________________________________/

REPORT AND RECOMMENDATION OF GENERAL MAGISTRATE
(Guardianship/Probate Matter – Rule 5.095)

THIS CAUSE came before the undersigned General Magistrate for hearing on [date and time], on the Petition for Appointment of Emergency Temporary Guardian.
	
Present:	|_| Counsel for the Petitioner: 

|_| Petitioner: 
 
[bookmark: Check2]|_| Counsel for the Ward: 

|_| Ward:       or |_| presence waived 

|_| Other: [e.g., proposed guardian, witnesses or next of kin-identify all persons present]


The Magistrate has jurisdiction over this proceeding pursuant to the Order of Referral to General Magistrate Joseph Bernardo dated      . No objection to the Order of Referral to General Magistrate was made.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Having fully considered the arguments and presentations of counsel for the respective parties in open Court, the undersigned Magistrate makes the following findings of fact and conclusions of law (“Findings”):
1. Petitioner,       (“Petitioner”), filed the Petition for Appointment of Emergency Temporary Guardian (“Petition”) on       and the Petition to Determine Incapacity on      .
2. Petitioner is the  [relationship]  of the alleged incapacitated person,       (the “Ward”).  
3. A petition for determination of incapacity has been filed with respect to the Ward, but a guardian has not yet been appointed.  
4.      , Esq. was appointed Counsel for the Ward by Order Appointing Attorney for the Ward dated      .
5. Notice of filing of the Petition and the hearing on the Petition were served upon the Ward and Counsel for the Ward at least 24 hours before the hearing on the Petition is commenced as evidenced by the Return of Service filed on      .  Alternatively, Petitioner has demonstrated that substantial harm to the alleged incapacitated person would occur if the 24-hour notice is given based upon the following:      . 
6. Having considered the evidence presented, there appears to be imminent danger that
|_| the physical or mental health or safety of the Ward will be seriously impaired and/or
|_| Ward’s property is in danger of being wasted, misappropriated, or lost
unless immediate action is taken because:  [summarize evidence supporting the finding of emergency as to person and/or property] .
7. Pursuant to Section 744.3031, Florida Statutes, the rights identified below should be removed temporarily from the Ward and those rights which are delegable should be delegated to an emergency temporary guardian, with full power to exercise such powers and duties pertaining to the Ward's  [person and/or property] :
Non-Delegable					Delegable
|_|	To marry					|_|	To contract
|_|	To vote					|_|	To sue and defend lawsuits
|_|	To personally apply for govt. benefits	|_|	To apply for government benefits
|_|	To have a driver license			|_|	To manage/dispose property or make
gifts
|_|	To travel					|_|	To determine his/her residence
|_|	To seek or retain employment			|_|	To consent to medical/mental health 
treatment
|_|	To decide social environment/aspects of social life

8. The Ward should retain all rights not identified above.
9. The name and address of the proposed emergency temporary guardian and the attorney representing the emergency temporary guardian are:
a. Emergency Temporary Guardian: [name] (“Emergency Temporary Guardian”), [address].
b. Attorney for Emergency Temporary Guardian: [name and address].
10. The Emergency Temporary Guardian is |_| a professional guardian, |_| not a professional guardian, or |_| the Public guardian. 
11. The Emergency Temporary Guardian filed an Application for appointment as guardian in accordance with Section 744.3125, Florida Statutes, on      .
12. The Emergency Temporary Guardian filed an Oath as guardian in accordance with Section 744.347, Florida Statutes, on      .
13. In accordance with Section 744.3135, Florida Statutes, 
|_| the Emergency Temporary Guardian filed a credit history investigation and level 2 background screening on      , or 
|_| such requirements have been waived based upon the following:      .
14. The Emergency Temporary Guardian is fit and proper to act as a guardian, is not a disqualified person pursuant to Section 744.309(3), Florida Statutes, and is qualified to act as a guardian as 
|_| a resident of Florida over 18 years of age, or 
|_| a non-resident of Florida 
|_| related by lineal consanguinity to the Ward; 
|_| a legally adopted child or adoptive parent of the Ward; 
|_| a spouse, sibling, aunt, uncle, niece or nephew of the Ward or someone related by lineal consanguinity to any such person; or
|_| the spouse of a person otherwise qualified under Section 744.309(2), Florida Statutes.
15. The Court has considered whether the Emergency Temporary Guardian is related by blood or marriage to the Ward, has educational, professional or business experience that is relevant to the nature of the services sought to be provided, has the capacity to manage the financial resources of the Ward, and has the ability to meet the requirements of the law and the unique needs of the Ward’s case.  
16. The Court has also considered 
|_| the wishes expressed by the Ward as to who shall be appointed guardian;
|_| the preference of a minor who is age 14 or over as to who should be appointed guardian;
|_| any person designated as guardian in any will in which the ward is a beneficiary; and/or
|_| the wishes of the Ward’s next of kin, when the Ward cannot express a preference. 
17. Emergency Temporary Guardian should be appointed the emergency temporary guardian for the Ward.  The Emergency Temporary Guardian may exercise only those delegable rights which have been removed temporarily from the Ward and specifically delegated to the Emergency Temporary Guardian.  
18. In light of the assets of the Ward, including cash on hand and on deposit subject to the control of the Emergency Temporary Guardian, plus the value of Ward’s intangible personal property, 
|_| the Emergency Temporary Guardian should file a bond with surety in accordance with Section 744.351, Florida Statutes, in the amount of $     , or 
|_| the bond should be waived based upon the following compelling reasons:      .  
19. The Emergency Temporary Guardian should place [all, none or specify part] of the Ward’s property in a restricted account in a financial institution designated pursuant to Section 69.031, Florida Statutes. 
20. All parties have _____ / have NOT _____ waived the ten (10) day period in which to file exceptions to this Report and Recommendation of General Magistrate.  
RECOMMENDATION

IT IS THEREFORE RECOMMENDED that the Court enter its Order Adopting Report and Recommendation of the General Magistrate and order as follows: 
The Petition for Appointment of Emergency Temporary Guardian shall be granted, the rights identified in Paragraph 7 above are hereby removed temporarily from the Ward, [name] shall be appointed the [plenary or limited] emergency temporary guardian of the [person and/or property] of the Ward, and the Court shall separately enter an Order Appointing [Plenary or Limited] Emergency Temporary Guardian of [Person and/or Property] and Letters of [Plenary or Limited] Emergency Temporary Guardianship of the [Person and/or Property] consistent with this Report and Recommendation.
RECOMMENDED at Fort Myers, Lee County, Florida.


Joseph Bernardo
General Magistrate, Civil Division

PLEASE READ CAREFULLY:

IF YOU WISH TO SEEK REVIEW OF THE REPORT AND RECOMMENDATION MADE BY THE MAGISTRATE, YOU MUST FILE EXCEPTIONS IN ACCORDANCE WITH FLORIDA RULE OF PROBATE PROCEDURE 5.095(h). YOU WILL BE REQUIRED TO PROVIDE THE COURT WITH A RECORD SUFFICIENT TO SUPPORT YOUR EXCEPTIONS OR YOUR EXCEPTIONS WILL BE DENIED. A RECORD ORDINARILY INCLUDES A WRITTEN TRANSCRIPT OF ALL RELEVANT PROCEEDINGS. THE PERSON SEEKING REVIEW MUST HAVE THE TRANSCRIPT PREPARED IF NECESSARY FOR THE COURT'S REVIEW.

A party who files an exception shall provide a copy of the exception to the Magistrate’s office (via e-mail to Barbara at mag-bernardohearings@ca.cjis20.org) promptly to avoid the submission of a proposed order adopting the report and recommendation to the presiding judge.

|_|		The hearing before the Magistrate was electronically recorded by the Court. A party may request an electronic certified copy of the proceeding on CD, at that party’s expense, and may then have the recording transcribed, at that party’s expense. Providing the Court with a copy of the CD, instead of a certified written transcript, is insufficient for review by the Court of exceptions. Media request forms, procedures, and fees, and a list of approved Transcriptionists are available on the Court’s website, www.ca.cjis20.org, or by calling the Court’s Electronic Court Reporting Department at 239-533-8207.  

|_|		One of the parties elected to retain, at that party’s own expense, a live Court Reporter who was present for the purpose of creating the official record of the proceeding. Accordingly, any request for a transcript of the proceeding must be submitted to that Court Reporter. The Court Reporter who created the official record of the proceeding is as follows:

  name   
  address   
  address   
  phone number   

CERTIFICATE OF SERVICE

A copy of this document was served to all parties or counsel, if represented, as listed below, at their designated addresses, on the date signed above. 
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